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IntroductIon

Agency describes a relationship between parties in which one of the 
parties asks the other to act on his or her behalf. The principal does 
the asking, and the agent carries out a task. This is a legal relation-
ship that allows a principal to conduct business transactions through 
the agent. For example, typically all employees act as agents for 
their employer (the principal). A tax attorney (the agent) who has a 
signed power of attorney from a client (the principal) may negotiate 
directly with the IRS on behalf of that client. Agency also allows the 
principal to conduct business in multiple locations. For example, 
owners of a corporation (the principal) may ask a corporate officer 
(the agent) to enter into various contracts, such as leases, inventory 
arrangements, and employee hiring agreements, on behalf of the 
corporation at various corporate worksites. 

Agency law is integral to the operation of a corporation because 
a corporation always needs an agent to conduct corporate business. 
Agency law is a part of the common law. This chapter describes how 
an agency relationship is created, identifies the rights and duties of 
all parties, and describes how an agency is terminated. 

Agency Law 

c h a P t e r  6

LearnIng ObjectIves

You will be able to answer the following questions after reading this chapter:  

1. What is an agent?
2. What is an independent contractor?
3. What is a principal?  
4. What is employment at will?
5. What duties and liabilities are created under an agency relationship?  
6. What are e-agents?
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creatIon of agency

Agency is a fiduciary relationship that arises when a Principal au-
thorizes another person (the Agent) to act on the principal’s behalf, 
subject to the principal’s control, as if the other person were the prin-
cipal. The agent, of course, must agree to act in this capacity for the 
principal. Agents owe a fiduciary duty to the principal. A Fiduciary 
Duty arises when one person acts on behalf of another person in a 
particular matter and is obligated to put the other person’s interests 
first. For example, a banker is a fiduciary for depositors at the bank. 
The banker owes depositors the duty to safeguard their deposits. 

An agency relationship can be created by a written or oral 
contract. If created by contract, contract rules apply. For example,  
parties must have the capacity to enter into a contract, and the agency  
relationship must be established for a legal purpose. The agency 
relationship can also be created through the parties’ conduct. If  
because of the way people are acting, a third party reasonably  
believes that an agency relationship exists, one may be implied. This 
Implied Agency Relationship contains all the rights and duties that 
an express relationship has.

Independent contractors

Independent Contractors are not employees. That is because by 
definition the person who hires an independent contractor cannot 
control the day-to-day details of the independent contractor’s work. 
The independent contractor is hired to perform a specific service, 
but how the goal is achieved or task is completed is beyond the con-
trol of the person who hires the independent contractor.

In some situations, a person can be both an independent con-
tractor and an agent. This occurs when the independent contractor 
represents the principal—for example, when the independent con-
tractor is a real estate agent or an insurance agent. In these cases, 
agency law will apply.

Employers often try to classify workers as independent contrac-
tors rather than employees because employers are responsible for 
withholding taxes on employees’ paychecks, social security contri-
butions and other taxes, and benefits for their employees—but are 
not responsible for those items for independent contractors. 

If there is an issue regarding whether or not a worker is an  
independent contractor or an employee, courts look to the amount 
of control and independence in the relationship. There are three 
main tests that are applied by the government in order to make 

Agency: 
A fiduciary relationship in 
which a principal authorizes an 
agent to act on the principal’s 
behalf, subject to the principal’s 
control, as if the agent were  
the principal. 

Principal: 
The party in an agency relation-
ship who permits an agent to 
act on the principal’s behalf. 

Agent: 
The party in an agency relation-
ship who acts on a principal’s 
behalf.

Fiduciary Duty: 
An obligation to act in another’s 
best interest when one person 
acts on behalf of another 
person in a particular matter. 

Implied Agency Relationship: 
Relationship created by the 
observed conduct of the princi-
pal that shows an intention to 
create an agency. 

Independent Contractor: 
A person who works indepen-
dently to accomplish a specific 
goal or set of goals on behalf 
of a principal. The independent 
contractor cannot be controlled 
in the day-to-day execution 
of the task by the person who 
hires him or her.
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the independent contractor or employee determination. These three 
tests simplify an older 20-factor test formerly used by the Internal 
Revenue Service.

First, the Internal Revenue Service will examine behavior factors 
to see if the possible employer has either control or the right to con-
trol what the worker does and how the worker does his or her job. 
It will examine if the possible employer has specified:

1. When and where to do the work;
2. What tools or equipment to use;
3. What workers to hire or to assist with the work;
4. Where to purchase supplies and services;
5. What work must be performed by a specified individual; 

and
6. What order or sequence to follow.

Second, the Internal Revenue Service will examine financial fac-
tors like payment arrangements, who supplies tools to complete the 
job, and reimbursement arrangements in order to determine how 
much of these expenses are paid by the possible employer. Specifi-
cally, it will review:

1. The extent to which the worker has unreimbursed business 
expenses;  

2. The extent of the worker’s investment;  
3. The extent to which the worker makes services available to 

the relevant market;  
4. How the business pays the worker; and  
5. The extent to which the worker can realize a profit or loss.  

Third, it will look to the relationship itself to see if there are 
factors that point to an employer-employee relationship, like writ-
ten contracts for employment, insurance, vacation pay, pensions, 
and continuity of employment. The Internal Revenue Service will 
examine:

1. Written contracts describing the relationship the parties in-
tended to create;  

2. Whether the business provides the worker with employee-
type benefits, such as insurance, a pension plan, vacation 
pay, or sick pay;  

3. The permanency of the relationship; and  
4. The extent to which services performed by the worker are a 

key aspect of the regular business of the company.  

The court will look at the totality of the relationship and use 
all of these factors to determine if an employer-employee relation-
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ship exists, or if the relationship is an independent-contractor-based 
principal-agent relationship. If an employer-employee relationship 
does exist, there are rights and responsibilities on each side that 
spring into action. For that reason, many potential employers at-
tempt to classify their workers as independent contractors, instead 
of as employees.

dutIes

In the agency relationship the principal and agent owe each other 
duties.

The agent, who is performing the tasks, owes a Duty of Loyalty 
and above all the Duty to Perform that task that he or she was hired  
or authorized to perform. These duties are included within the  
fiduciary duty requirement discussed above but are worth discuss-
ing separately. 

“An agent has a fiduciary duty to act loyally for the principal’s  
benefit in all matters connected with the agency relationship,”  
according to the Restatement (Third) of Agency §8.01. Often the 
agent is entrusted with money or goods for delivery and must  
handle those goods loyally. For example, assume that Brad is a per-
sonal assistant for Carol, who owns and runs a boutique bakery 
named Marvellieux Pain. Occasionally, Carol will ask Brad to deliver 
orders to very special clients such as celebrities or politicians. Brad 
is expected to make delivery (his duty to perform) and then take 
payment for the orders. He is then required to return that payment   
to the bakery. It would be a breach of Brad’s duty of loyalty if he 
were to keep some of the money or commingle it with his own. 
Also, because Brad is an excellent baker as well as a personal  
assistant, it would be a breach of his duty of loyalty to try to enter 
into some separate bakery agreement with a customer. 

The principal has a duty to interact with the agent in good faith. 
The principal must compensate the agent for the agent’s work. Also, 
if a principal is aware or should be aware of any harms or dangers 
the agent might encounter, the principal has a duty to inform the 
agent. 

LIaBILItIes to thIrd partIes

The agency relationship is between the principal and the agent. All 
the business transacted during the operation of the agency relation-
ship is with third parties. For example, the agent might be entering 

Duty of Loyalty: 
The duty of an agent to act in 
the principal’s interest, and not 
in the agent’s own interest.

Duty to Perform: 
The duty of an agent to perform 
his or her duties under an 
agency agreement.
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into commercial lease arrangements for the principal or delivering 
goods for the principal. Each of these business transactions has the 
potential to create liability for the principal and agent in terms of 
contract or tort. 

When a principal uses an agent to complete a task, it is as if the 
principal were the one completing the task. The agent has authority 
to act on behalf of the principal, so the principal is bound by the 
contracts that the agent enters into. The principal is bound under 
contract law if the agent had either actual or apparent authority to 
make the contract. 

Actual Authority is authority either given to the agent expressly 
or inferred from words or conduct of the principal. The latter gives 
the agent implied authority to make contracts. The communication 
is to the agent. For example, assume that an agent is sent to buy 
commercial real estate. The principal sends a letter of introduction 
that the agent uses to perform his task. The agent has actual author-
ity to enter into these lease agreements. 

A Power of Attorney creates written actual authority for the 
agent to act for specific purposes on behalf of the principal. The 
power of attorney is often a form or a written document that is  
typically notarized by a notary public and signed by witnesses. The 
Notary is an individual who is authorized by the state to authen-
ticate signatures on documents. The notary stamps the document 
with a seal that gives assurances to anyone who sees the document 
that the signatures are authentic. 

Below is a standard power of attorney for California that allows 
an agent to act on behalf of a principal for a variety of different 
matters, including business-related issues. The principal can give 
the agent almost unlimited power or limit the agent’s authorization 
to very specific issues, times, and places. A power of attorney does 
not need to be in a standardized format like this one, but this form 
provides a good, comprehensive example.

In contrast to actual authority, Apparent Authority is created 
through communication directly to the third party by the principal. 
This authority is communicated through the actions or conduct of 

Figure 6-1  
Liabilities to Third 
Parties

Actual Authority: 
Authority that is given to the 
agent to act, either expressly 
given by the principal or 
inferred from words or  
conduct of the principal.

Power of Attorney: 
A document that creates  
written actual authority for  
the agent to act for specific  
purposes on behalf of the 
principal. 

Notary: 
An individual who is authorized 
by the state to authenticate 
signatures on documents.

third Party

Principal

agent

Apparent Authority: 
The authority of the agent, as 
reasonably perceived by a third 
party, to act on behalf of the 
principal.
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UNIFORM STATUTORY FORM POWER OF ATTORNEY
(California Probate Code Sec. 4401)

NOTICE: THE POWERS GRANTED BY THIS DOCUMENT ARE BROAD AND SWEEPING. 
THEY ARE EXPLAINED IN THE UNIFORM STATUTORY FORM POWER OF ATTORNEY ACT  
(CALIFORNIA CIVIL CODE SECTIONS 4400-4465, INCLUSIVE). 

IF YOU HAVE ANY QUESTIONS ABOUT THESE POWERS, OBTAIN  
COMPETENT LEGAL ADVICE. THIS DOCUMENT DOES NOT AUTHORIZE 
ANYONE TO MAKE MEDICAL AND OTHER HEALTH-CARE DECISIONS FOR 
YOU. YOU MAY REVOKE THIS POWER OF ATTORNEY IF YOU LATER WISH 
TO DO SO.

I,  __________________________________________________________________ 
 (your name and address)

appoint  ____________________________________________________________
 (name and address of the person appointed) 

as my agent (attorney-in-fact) to act for me in any lawful way with respect to 
the following initialed subjects:

TO GRANT ALL OF THE FOLLOWING POWERS, INITIAL THE LINE IN FRONT 
OF (N) AND IGNORE THE LINES IN FRONT OF THE OTHER POWERS.

TO GRANT ONE OR MORE, BUT FEWER THAN ALL, OF THE FOLLOW-
ING POWERS, INITIAL THE LINE IN FRONT OF EACH POWER YOU ARE 
GRANTING.

TO WITHHOLD A POWER, DO NOT INITIAL THE LINE IN FRONT OF IT. YOU 
MAY, BUT NEED NOT, CROSS OUT EACH POWER WITHHELD.

Figure 6-2  
Uniform Statutory Form 
Power of Attorney

INITIAL 

_____ (A) Real property transactions.

_____ (B) Tangible personal property 
  transactions.
_____ (C) Stock and bond 
  transactions.
_____ (D) Commodity and option 
  transactions.
_____ (E) Banking and other financial 
  institution transactions.
_____ (F) Business operating 
  transactions.
_____ (G) Insurance and annuity 
  transactions.
_____ (H) Estate, trust, and other 
  beneficiary transactions.

INITIAL 

_____ (I) Claims and litigation.

_____ (J) Personal and family  
 maintenance.

_____ (K) Benefits from social  
 security, medicare, 

  medicaid, or other 
  governmental programs,
  or civil or military service.
_____ (L) Retirement plan 
  transactions.
_____ (M) Tax matters.
_____ (N) ALL OF THE POWERS 
  LISTED ABOVE.

YOU NEED NOT INITIAL ANY OTHER LINES IF YOU INITIAL LINE (N).

SPECIAL INSTRUCTIONS:

ON THE FOLLOWING LINES YOU MAY GIVE SPECIAL INSTRUCTIONS  
LIMITING OR EXTENDING THE POWERS GRANTED TO YOUR AGENT.

________________________________________________________________________
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UNLESS YOU DIRECT OTHERWISE ABOVE, THIS POWER OF ATTORNEY 
IS EFFECTIVE IMMEDIATELY AND WILL CONTINUE UNTIL IT IS REVOKED.

This power of attorney will continue to be effective even though I become 
incapacitated.

STRIKE THE PRECEDING SENTENCE IF YOU DO NOT WANT THIS POWER 
OF ATTORNEY TO CONTINUE IF YOU BECOME INCAPACITATED.

EXERCISE OF POWER OF ATTORNEY WHERE MORE THAN ONE AGENT 
DESIGNATED

If I have designated more than one agent, the agents are to act  ____________
_______________________________________________________________________ .

IF YOU APPOINTED MORE THAN ONE AGENT AND YOU WANT EACH 
AGENT TO BE ABLE TO ACT ALONE WITHOUT THE OTHER AGENT  
JOINING, WRITE THE WORD “SEPARATELY” IN THE BLANK SPACE ABOVE. 
IF YOU DO NOT INSERT ANY WORD IN THE BLANK SPACE, OR IF YOU 
INSERT THE WORD “JOINTLY”, THEN ALL OF YOUR AGENTS MUST ACT 
OR SIGN TOGETHER.

I agree that any third party who receives a copy of this document may act 
under it. Revocation of the power of attorney is not effective as to a third  
party until the third party has actual knowledge of the revocation. I agree 
to indemnify the third party for any claims that arise against the third party  
because of reliance on this power of attorney.

Signed this  ___________  day of  ______________________________ ,  20_______

____________________________________
Your Signature

____________________________________
Your Social Security Number

CERTIFICATE OF ACKNOWLEDGMENT OF NOTARY PUBLIC

State of California 
County of ________________________________________ 

On ___________________ before me, (here insert name and title of the officer), 
personally appeared ___________________, who proved to me on the basis of 
satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the 
within instrument and acknowledged to me that he/she/they executed the same 
in his/her/their authorized capacity(ies), and that by his/her/their signature(s) on 
the instrument the person(s), or the entity upon behalf of which the person(s) 
acted, executed the instrument. 
I certify under PENALTY OF PERJURY under the laws of the State of California 
that the foregoing paragraph is true and correct. 

WITNESS my hand and official seal. 

Signature ____________________________________________        
(Seal)

 

Figure 6-2 cont.
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the principal directly to the third party. For example, if a principal 
has set an agent up in an office with staff and third parties go in to 
this location to transact business, the third party could reasonably 
assume that the agent has the authority to represent and bind the 
principal. This will be true even if the agent has received express 
instructions NOT to enter into any contracts. Whatever has been 
communicated to the third party is what is important. 

contractual Liability

The authority of the agent is important when determining the liabil-
ity of a principal for contracts entered into by an agent. If the agent 
is acting within his or her authority and enters into a contract, the 
principal is liable under that contract negotiated by the agent on the 
principal’s behalf. However, the agent may also be liable under the 
contract depending on the third party’s knowledge of the principal. 
The legal issue in this situation is whether the principal was dis-
closed, partially disclosed, or undisclosed. 

A Disclosed Principal is one who is known to the third party 
when the contract is made by the agent. A third party may have 
been told who the principal is, or if the agent is a salesperson, per-
haps a logo was on a business card or on a company car. In such a 
case, the third party knows the agent is acting for another party.

A Partially Disclosed Principal is exactly what it sounds like. 
The third party knows that the agent is acting for someone but does 
not know exactly who that person is.

An Undisclosed Principal is completely unknown to the third 
party. In this situation the third party thinks that the agent is acting 
alone and on his or her own behalf, and not on behalf of anyone 
else. 

The more that the principal is known to the third party, the 
less liability the agent has to that third party. After all, the agent 
is a servant of the principal, and the law is not designed to “shoot 
the messenger.” However, the more the agent looks and acts like  
the principal—to the third party—the more the liability the agent is 
exposed to. 

Hence, when signing a contract on behalf of a disclosed princi-
pal, the agent must use disclosure through words of agency, such 
as John Smith, signing as agent for Widget Company. This prevents 
John Smith as the agent from exposure to personal contract liability. 
Instead, only the principal, Widget Company, is bound under the 
contract. But the failure to identify Widget Company as the principal 
as well as include words of agency exposes the agent to potential 
liability under the contract. 

Disclosed Principal: 
A principal who is known and 
identified to the third party 
when the contract is made by 
the agent.

Partially Disclosed Principal: 
A principal who is known to  
exist by the third party, but 
is not identified, when the 
contract is made by the agent.

Undisclosed Principal: 
A principal who is unknown 
to the third party when the 
contract is made by the agent.
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tort Liability

An agent who commits a tort is liable for the tort. If that agent com-
mitted the tort while in the employment of a principal, the principal 
may be liable as well. When there is Joint and Several Liability, the 
victim of the tort will sue either the agent or the principal, or both. 
An attorney will often sue both agent and principal in these cases 
in order to maximize the chance of recovery. The entire amount of 
damages recovered can be obtained from either the agent or the 
principal. Often, the agent will Indemnify, which means to reim-
burse, the principal for damages recovered by the victim due to the 
agent’s tort. 

For example, assume that Elmer Klutzy has parked his delivery 
truck for Wahzoo Lighting Co. next to a busy sidewalk. Elmer is off-
loading boxes of lightbulbs he has delivered on behalf of Wahzoo 
to a local merchant. He negligently bumps into and injures a pe-
destrian on the sidewalk. The principal, Wahzoo Lighting Co., and 
the agent, Elmer Klutzy, are both liable to the pedestrian for injury 
in tort because Elmer caused the injury while working on behalf 
of Wahzoo. Elmer is liable to Wahzoo for whatever portion of the 
recovery Wahzoo pays. 

e-agents

With the advent of e-commerce, computer programs have been de-
veloped that perform specific tasks on behalf of a principal. These 
programs are considered to be an E-Agent. The task performed by 
the software could be data retrieval or order intake for online shop-
ping. Agency principles apply in these situations, and the automated 
act by the computer program is deemed to be on behalf of and au-
thorized by the principal. 

The Uniform Electronic Transactions Act (UETA) has specific 
provisions for a principal’s liability for the actions of e-agents. In 
the states that have adopted UETA, e-agents can bind the principal 
in contract. 

termInatIon of agency

An agency relationship is terminated in much the same way a con-
tract is, by the parties’ actions or through operation of law. The 
agency may have been created by an agreement that stated spe-
cifically when the agent’s tasks have been completed. For example, 

Joint and Several Liability: 
Liability that is apportioned 
among two or more parties 
or borne by only one or a few 
select members of the group. 
Under this legal principle, the 
plaintiff sues more than one 
defendant both together and 
separately and can recover the  
entire amount of damages  
from either one, both, or all of 
the multiple defendants. 

Indemnify: 
To reimburse or promise to 
reimburse a party for a  
payment made. 

E-Agent: 
A computer program that  
works on behalf of a principal  
to execute instructions based 
on parameters ordered by  
the principal.

Uniform Electronic  
Transactions Act (UETA): 
A model law that was created 
in an attempt to make state  
governing of e-signatures  
more uniform. Under the UETA 
most contracts must be signed 
by the parties against whom 
enforcement is sought.  
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assume that Jones & Co. owns a strip mall and wants to lease two 
open spaces. The company enters into a contract with Samuel Real-
tor for him to act as the company’s agent until the two spaces are 
rented. This agency terminates when the last space is rented. This 
is similar to a contract termination when both parties have fully 
performed their obligations under the contract. 

In the same commercial realty scenario, both Sam Realtor and 
Jones & Co. could later mutually decide to terminate the agency 
after only one open space at the strip mall was leased. This is termi-
nation by mutual agreement. 

If an agent or principal dies or becomes incapacitated, the agen-
cy relationship is terminated by operation of law. These events make 
it impossible for either the agent or the principal to perform, and 
therefore agency authority is terminated. For example, should the 
principal die, regardless of whether the agent knows or not, any 
transaction that is entered into after the principal’s death is outside 
the agency agreement. The death terminates the agent’s power, and 
the principal’s estate is not liable for the agent’s transactions. 

chapter summary

Agency describes a relationship between parties in which a princi-
pal asks an agent to carry out a task. This is a legal relationship that 
allows the principal to conduct business transactions through the 
agent. Agency is a fiduciary relationship, in which the agent owes 
the duty of loyalty to the principal. The authority of the agent is 
important when determining the liability of a principal for contracts 
formed by an agent. An agent acting within his or her authority 
will make the principal liable under that contract. An e-agent is a 
computer program that acts as an agent. An agency relationship is 
terminated very much like a contract is terminated. 

ethIcaL Issues 

This chapter has discussed the duty of agents to 
the principal. The agent has a duty to act in the 
best interests of the principal. Sometimes this 
duty can also be fiduciary duty. Some principals 
may pay agents for their service. But what are 

the ethical and moral duties of the principal to 
the agent? What protections does the agent have 
when principals ask them to perform unethical 
tasks?  
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turns it. Some of the information deleted would 
reveal improper conduct of Kevin. Installing the 
software was in violation of the understanding 
between Kevin and IRC regarding the use of 
the laptop. Did the installation of the software  
terminate the agency?

2. Allison was a loan officer at a local bank. Dur-
ing her lunch hour she drove to deliver food 
to the elderly for Meals-on-Wheels, a charity 
that provides hot food for those unable to leave 
the home. On her way back to work, Allison’s 
car collides with another vehicle driven by 
Tom. Tom is slightly injured and a passenger in 
Tom’s car is killed. The passenger’s family sues 
Allison and the bank for wrongful death. Can 
they recover?

3. Oliver is a cab driver for Diamond Cab Com-
pany. After working all day, Oliver reports “off-
duty” on his radio to dispatch. While driving 
home in the cab, Oliver speeds on the freeway. 
A police officer attempts to pull him over, but 
Oliver evades the officer by speeding away. 
Upon exiting the freeway, Oliver rear-ends  
Mosley. Mosley sues Oliver and Diamond Cab 
Company for negligence. Who will Mosley  
recover from?

sample cases

1. Southern Equipment hired Quality Metal Roof 
(QMR) to install a new metal roof on a build-
ing. QMR provided the roofing materials to an-
other firm, Royalty Builders (RB), who did the 
installation work. RB hired an underage worker, 
Robert France, to help with roofing work while 
on break from high school. France was working 
on the installation of the new roof when he fell 
and suffered head injuries. France sued QMR 
for failing to provide a safe work environment, 
vicarious liability for exposing him to an inher-
ently dangerous job, and negligence for hiring a 
minor, which violated state and federal law. He 
recovered $875,000 from QMR. Can France also 
recover from Southern Equipment?

France v. Southern Equip. Co., 689 S.E.2d 1 (W. 
Va. 2010).

relevant web sites

http://www.irs.gov/businesses/small/article/ 
0,,id=99921,00.html

http://www.taxes.ca.gov/iCorE.bus.shtml

exercises

1. Explain why an independent contractor is not 
generally considered an agent.

2. Describe the differences between a disclosed, 
partially disclosed, and fully disclosed princi-
pal. 

3. List three instances that terminate an agency.
4. Find an example on the Internet or in the  

library of one party acting as an agent for  
another party. Explain how you can identify the 
agency relationship.

5. Draft your own power of attorney using your 
state’s statutory format. 

Questions

 1. What is the duty of loyalty?
 2. What is the duty to perform?
 3. What is a fiduciary duty?
 4. What functions do notaries serve?
 5. Does an agency need to be created by a formal 

written document?
 6. What is a power of attorney?
 7. What are e-agents?
 8. What is indemnification?
 9. What is joint and several liability?
 10. Why is agency necessary to the smooth func-

tioning of business?

hypotheticals

1. Kevin worked for IRC Corp to help the company 
identify potential properties to buy and devel-
op. IRC gave Kevin a laptop in order to store 
data and information relevant to his efforts on 
behalf of the company. Kevin quits IRC to work 
for a competitor. Before he quits he installs a 
special program that permanently deletes all 
the data on the company laptop before he re-
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2. Star of India is a clothing designer. It designed 
dresses for the manufacturer Sewa International.  
Star of India orally agreed to deliver dress sam-
ples and swatches to an apparel vendor, Perfor-
mance Commercial LTDA (Performance). The 
samples and swatches were never delivered. 
Performance sues Star of India for breach of 
contract. In the complaint, Performance admits 
that it understood that Star of India was an 
agent for Sewa International. Can Performance 
recover from Star of India?

Performance Comercial Importadora E Exporta-
dora Ltda v. SEWA Int’l Fashions Pvt. Ltd., 79 
A.D.3d 673, 915 N.Y.S.2d 44 (1st Dep’t 2010).

Key terms

Actual Authority: Authority that is given to the 
agent to act, either expressly given by the prin-
cipal or inferred from words or conduct of the 
principal.

Agency: A fiduciary relationship in which a prin-
cipal authorizes an agent to act on the princi-
pal’s behalf, subject to the principal’s control, as 
if the agent were the principal. 

Agent: The party in an agency relationship who 
acts on a principal’s behalf.

Apparent Authority: The authority of the agent, 
as reasonably perceived by a third party, to act 
of behalf of the principal.

Disclosed Principal: A principal who is known 
by and identified to the third party when the  
contract is made by the agent.

Duty of Loyalty: The duty of the agent to act in 
the principal’s interest, and not in the agent’s 
own interest.

Duty to Perform: The duty of an agent to perform 
his or her duties under an agency agreement.

E-Agent: A computer program that works on be-
half of a principal to execute instructions based 
on parameters ordered by the principal. 

Fiduciary Duty: An obligation to act in another’s 
best interest when one person acts on behalf of 
another person in a particular matter.  

Implied Agency Relationship: Relationship creat-
ed by the observed conduct of the principal that 
shows an intention to create an agency. 

Indemnify: To reimburse or promise to reimburse 
a party for a payment made. 

Independent Contractor: A person who works  
independently to accomplish a specific goal or 
set of goals on behalf of a principal. The inde-
pendent contractor cannot be controlled in the 
day-to-day execution of the task by the person 
who hires him or her.

Joint and Several Liability: Liability that is appor-
tioned among two or more parties or borne by 
only one or a few select members of the group. 
Under this legal principle, the plaintiff sues more 
than one defendant both together and separately  
and can recover the entire amount of damages 
from either one, both, or all of the multiple  
defendants. 

Notary: An individual who is authorized by the 
state to authenticate signatures on documents.

Partially Disclosed Principal: A principal who is 
known to exist by the third party, but is not iden-
tified, when the contract is made by the agent. 

Power of Attorney: A document that creates  
written actual authority for the agent to act for 
specific purposes on behalf of the principal. 

Principal: The party in an agency relationship 
who permits an agent to act on the principal’s 
behalf. 

Undisclosed Principal: A principal who is un-
known to the third party when the contract is 
made by the agent.

Uniform Electronic Transactions Act (UETA): A 
model law that was created in an attempt to 
make state governing of e-signatures more uni-
form. Under the UETA most contracts must be 
signed by the parties against whom enforcement 
is sought. 
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